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Disability Rights Coalition v Province of Nova Scotia

Nova Scotia Court of Appeal Decision, October 6, 2021

Important Ruling regarding systemic discrimination against people with 
disabilities 
Systemic discrimination defined
• The Court of Appeal finding of systemic discrimination was based on 

evidence that the Province through its policies and practices created an 
unequal system.  

• This was not a case of intentional, direct discrimination but rather the 
result of a widespread failure to respond to the needs of people with 
disabilities and widespread negative effects on people with disabilities.

• Even though some people were having their needs met, the system itself 
was still found to be discriminatory.

https://www.canlii.org/en/ns/nsca/doc/2021/2021nsca70/2021nsca70.html?searchUrlHash=AAAAAQAbRGlzYWJpbGl0eSBSaWdodHMgQ29hbGl0aW9uAAAAAAE&resultIndex=4


The evidence about institutionalization on 
people with disabilities in Nova Scotia?
The Nova Scotia Court of Appeal relied on a mountain of evidence 
which included more than 30 years of expert reports 
Including both government and non-government experts 
The experts called for deinstitutionalization 
A joint government – community report – the Roadmap - embraced the 
principle that all people can live in the community
Nova Scotia had closed all institutions for children in the mid 1990s
Hundreds of adults with disabilities were left in institutional settings 
and in 2008 the Province created a new facility for adults



Social Assistance and Supports for People 
with Disabilities
• In Nova Scotia, supports for people with disabilities are provided 

under the authority of the NS Social Assistance Act including the 
”Disability Supports Program” (DSP)

• The Province defended the discrimination claim in part by presenting 
evidence about the programs offered by the DSP

• The Court found that the discrimination was the result of the 
Province’s policies and practices rather than the law or legislation. 

• Even though the DSP looks good on paper, in implementing the 
program, the Court found that the Province discriminated against 
people with disabilities.



What is the relationship between the Disability 
Supports Program (DSP) and Social Assistance?
In human rights terms, the DSP provides some of the “accommodative 
measures” that people with disabilities need to access social assistance

However, it also funds institutional settings for more than 20% of the 
5400 people with disabilities currently receiving supports and services, 
the largest of which has approximately 200 beds

And the Provincial government maintains an exploding waitlist for 
people with disabilities who want a community based option



The discriminatory impacts were identified by the 
Court of Appeal in their October 6 written decision 
as follows: 
• forcing people to accept institutional settings as their only option 
• The indefinite and years long delays in providing people with 

disabilities with access to social assistance in the current 
government system – contrary to the government’s obligation to 
provide social assistance on an immediate basis.

• forcing people to move from their home community in order to 
access supports and services, and, 

• treating social assistance for people with disabilities as a privilege 
rather than as a statutory entitlement. 



The Court of Appeal found that all people can be supported to 
live in the community

Yet the provincial government system has forced people with 
disabilities to live in institutions in order to access social assistance –
which segregate and separate people with disabilities based on their 
disability. 



Definition of institution relied on by the NS Court of 
Appeal:

“An Institution is any place in which people who have been labeled as 
having an intellectual disability are isolated, segregated and/or 
congregated. An institution is any place in which people do not have, or 
are not allowed to exercise, control over their day to day decisions. An 
institution is not defined merely by its size.”

The Court of Appeal applied this definition to all people with 
disabilities, not just those with intellectual disabilities.



Institutional settings and congregate living: 
DRCs position
It is the complainants’ position that the institutionalization of persons with 
disabilities is discriminatory and can only be justified on the same basis as for 
the non-disabled — when it is necessary for health treatment. Just as for the 
non-disabled, institutionalization is otherwise justifiably regarded as a form 
of punishment. The rationalization in favour of providing institutional 
arrangements and facilities for persons with disabilities depends upon an 
ableist construct of “separate but equal” treatment, the rejection of which 
was remembered in Moore. The Province’s continued reliance on institutions 
as residential options for persons with disabilities, results in a society based 
on “mainstream” attributes where persons with disabilities are segregated 
and arbitrarily grouped based on their perceived “otherness” or disabilities. 
This form of segregation itself is a form of discrimination.
Disability Rights Coalition v Nova Scotia [2021]NSCA para 174

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029170624&pubNum=0006489&originatingDoc=Icdb78abe55c348f8e0540010e03eefe0&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Court of Appeal’s Findings regarding necessity

“There is no expectation or risk that a non-disabled person found eligible for 
“assistance” may find themselves unnecessarily placed in an institution”

Congregate care equated with institutionalisation:
Our use of the term “unnecessary” institutionalization (which includes 
hospitalization) is meant to convey that nothing about the individual’s 
personal circumstances necessitates their residency in a congregate care 
facility or medical facility. Importantly, in considering whether a placement 
is necessary or unnecessary, that determination rests upon the needs of the 
individual, not the convenience or financial implications to the Province.

Disability Rights Coalition v Nova Scotia [2021]NSCA para 171



Finding with respect to institutional settings

“Simply put, at the heart of the claim of the discrimination is this: to 
place someone in an institutional setting where they do not need to be 
in order to access their basic needs, which the Province is statutorily 
obligated to provide, is discriminatory.”

Disability Rights Coalition v Nova Scotia [2021]NSCA para 175



Substantive equality: a bridge too far?

At its most narrow: Where there is a statutory entitlement to social 
assistance, and where the non disabled receive social assistance in 
community settings, it is discriminatory to impose institutional settings 
on a person with disabilities

The NSCA reasoning is unlike Olmstead where the US Supreme Court 
found the unnecessary  institutionalization of people with disabilities 
was discriminatory



What does the ruling mean?

In human rights terms, people with disabilities who are in need of social 
assistance are rights holders and the Province is a duty bearer.  

The Province will be given an opportunity to try to justify the discrimination 
before a human rights Board of Inquiry – the Premier has said he will not 
fight people with disabilities in court but it is not clear what the Province’s 
position is yet

The DRC intends to seek a systemic remedy in the form of a legally 
enforceable order requiring the government to take action to fix the problem 
of discrimination.



What does the ruling mean for congregate 
residential care options and other “institutional 
settings”

Where there is no medical or legal reason to for a person with 
disabilities to be in an institutional setting, they have the right to ask 
for a community based option and the government has an obligation to 
provide that option immediately in the community of choice – no more 
waitlists
The testimony from the Deputy Minister in 2018 was that the Province 
was “moving away” from the larger facilities
One closure has been announced since 2018
Will the ruling force the closure of the others?  



What changes will result from the Court of Appeal 
Decision?
The Court of Appeal ruling does not say how the government must reform 
the system.

The ruling identifies the discriminatory barriers that must be changed to 
ensure people with disabilities have meaningful access to social assistance
In the community,
As of right, 
without delay, 
in the community of their choice, 
but leaves it up to the Province to decide how best to change the system to 
remove those discriminatory barriers.



Questions?

…
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